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E.O. 11652:N/A 
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SUBJECT: AMENDED FREEDOM OF INFORMATION ACT: BRITISH 
REQUEST FOR ASSURANCES ON IMPLEMENTATION 

REE: LONDON 1823 

FOR AMBASSADOR FROM ACTING SECRETARY 

1. YOU SHOULD PROVIDE THE EOLLOWING RESPONSE TO BRIMELOW'S 
LETTER OF FEBRUARY 3 CONCERNING THE PROTECTION OF BRITISH 
INFORMATION UNDER THE AMENDED FREEDOM OE INEORMATION ACT: 
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BEGIN QUOTE: YOUR LETTER OE EEBRUARY 3 INQUIRES AS TO THE 
PROTECTION THE UNITED STATES GOVERNMENT CAN AEFORD TO 
CLASSIEIED INEORMATION RECEIVED EROM HER MAJESTY'S GOVERN- 
MENT CONSISTENT 'WITH THE AMENDMENTS TO THE FREEDOM OE 
INEORMATION ACT WHICH BECAME EFEECTIVE EEBRUARY 19. THE 
RESPONSIBLE AGENCIES IN WASHINGTON HAVE EXAMINED THIS 
MATTER VERY CAREEULLY, AND I AM AUTHORIZED TO INEORM YOU 
THAT THE UNITED STATES GOVERNMENT CAN AND WILL CONTINUE TO 
PROTECT CLASSIEIED INEORMATION OR MATERIAL FURNISHED BY 
EOREIGN GOVERNMENTS AND INTERNATIONAL ORGANIZATIONS AND 
HELD BY THE UNITED STATES ON THE UNDERSTANDING THAT IT BE 
KEPT IN CONFIDENCE ON ESSENTIALLY THE SAME BASIS AS IN THE 

PAST. WE ARE WELL AWARE OE YOUR GOVERNMENT'S CONCERN OVER 
THESE AMENDMENTS AND WILL SPARE NO EFEORT TO ENSURE PRO- 
TECTION OE SECRETS YOUR GOVERNMENT SHARES WITH OURS. 

"THE AMENDED FREEDOM OE INEORMATION ACT, 5 U.S.C. SECTION 
522(B)(1), EXEMPTS MATTERS THAT ARE '(A) SPECIFICALLY 
AUTHORIZED UNDER CRITERIA ESTABLISHED BY AN EXECUTIVE 
ORDER TO BE KEPT SECRET IN THE INTEREST OF NATIONAL 
DEFENSE OR EOREIGN POLICY AND (B) ARE IN FACT PROPERLY 
CLASSIFIED PURSUANT TO SUCH EXECUTIVE ORDER.' THE 
APPLICABLE EXECUTIVE ORDER, E.O. 1 1652, WHICH ESTABLISHES 
THE STANDARDS EOR CLASSIEICATION TO BE APPLIED BY THE 
COURTS, REMAINS UNCHANGED. SECTION 4(C) OE THAT ORDER 
COMMANDS: 

"CLASSIEIED INEORMATION OR MATERIAL FURNISHED TO THE 
UNITED STATES BY A EOREIGN GOVERNMENT OR INTERNATIONAL 
ORGANIZATION SHALL EITHER RETAIN ITS ORIGINAL CLASSI- 
EICATION OR BE ASSIGNED A UNITED STATES CLASSIFICATION. 

IN EITHER CASE, THE CLASSIEICATION SHALL ASSURE A DEGREE 
OE PROTECTION EQUIVALENT TO THAT REQUIRED BY THE GOVERN- 
MENT OR INTERNATIONAL ORGANIZATION WHICH EURNISHED THE 
INEORMATION OR MATERIAL. " 

ACCORDINGLY, SECTION 5(B)(1) OF THE ORDER PROVIDES EOR THE 
EXEMPTION PROM THE GENERAL DECLASSIFICATION SCHEDULE OP 
"CLASSIEIED INEORMATION OR MATERIAL FURNISHED BY FOREIGN 
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GOVERNMENTS OR INTERNATIONAL ORGANIZATIONS AND HELD BY 
THE UNITED STATES ON THE UNDERSTANDING THAT IT BE KEPT 
IN CONPIDENCE." HEADS OF DEPARTMENTS HAVE ADDITIONAL 
AUTHORITY TO REQUIRE CONTINUED PROTECTION OP SUCH 
MATERIAL AFTER THE 30 YEAR PERIOD EOR DECLASSIPICATION 
STIPULATED IN SECTION 5(E) OP THE ORDER IN CASES WHERE 
SUCH PROTECTION IS ESSENTIAL. 
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AS YOU HAVE POINTED OUT, THE CONGRESS HAS GIVEN THE 
JUDICIAL BRANCH OE GOVERNMENT AUTHORITY TO EXAMINE 
CLASSIFIED DOCUMENTS IN CAMERA TO DETERMINE WHETHER SUCH 
RECORDS SHALL BE WITHHELD UNDER ANY OE THE EXEMPTIONS. 
HOWEVER, AS WAS EMPHASIZED IN THE RECENT DECISION OE THE 
UNITED STATES COURT OF APPEALS IN THE CASE OF KNOPF V. 

COLBY (4TH CIRC., FEBRUARY 7, 1975), THE COURTS ARE NOT 
REQUIRED TO EXAMINE DOCUMENTS; THEY MAY RELY ON AFFIDAVITS 
OF OFFICIALS OF THE EXECUTIVE BRANCH TO ESTABLISH THE 
PROPRIETY OF CLASSIFICATION. IN ANY EVENT, THE COURTS 
ARE ONLY AUTHORIZED TO EXAMINE CLASSIFIED MATERIAL IN 
CAMERA. UNLESS AND UNTIL THERE IS A FINAL JUDICIAL 
DECISION ORDERING DECLASSIFICATION THE SEALED DOCUMENTS 
WOULD BE COVERED BY A PROTECTIVE ORDER OF THE COURT, 

WITH VIOLATIONS SUBJECT TO CONTEMPT PROCEDDINGS. 

"IN THE CASE OR CLASSIFIED INFORMATION OR MATERIAL RE- 
CEIVED FROM FOREIGN GOVERNMENTS ON THE UNDERSTANDING 
THAT IT BE KEPT IN CONFIDENCE THE QUESTION FOR JUDICIAL 
DETERMINATION IS ONE OF OBJECTIVE FACT AND NOT THE MORE 
SUBJECTIVE AND DIFFICULT DETERMINATION OF WHETHER DTS- 
CLOSURE WOULD CAUSE DAMAGE TO THE NATIONAL SECURITY. 

THUS, MY GOVERNMENT IS CONFIDENT THAT THE COURTS 
WILL NOT ORDER DISCLOSURE OF CLASSIFIED INFORMATION RE- 
CEIVED FROM FOREIGN GOVERNMENTS IN CONFIDENCE AND REQUIRED 
TO BE PROTECTED BY THE EXPRESS PROVISIONS OF E.O. 1 1652. 

HOWEVER, TO ENSURE THIS RESULT, IT IT IMPORTANT THAT A 
CLEAR RECORD BE MADE WHEN SUCH INFORMATION IS RECEIVED 
FROM A FOREIGN GOVERNMENT. 

WE FIND THAT HER MAJESTY'S GOVERNMENT HAS BEEN CONSISTEN- 
CY GOOD IN ASSURING THE PROPER IDENTIFICATION OF CLASSI- 
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FIED DOCUMENTS TRANSMITTED TO OFFICIALS OF THE UNITED 
STATES GOVERNMENT ON THE UNDERSTANDING THAT THEY ARE TO BE 
HELD IN CONFIDENCE. THE DEPARTMENT OF STATE AND THE OTHER 
INTERESTED AGENCIES WILL ISSUE THE NECESSARY INSTRUCTIONS 
TO ALL PERSONNEL TO ENSURE THAT ALL U.S. TELEGRAMS, MEMO- 
RANDA AND OTHER DOCUMENTS RECORDING CLASSIFIED INFORMATION 
RECEIVED IN CONFIDENCE FROM FOREIGN GOVERNMENTS AND INTER- 
NATIONAL ORGANIZATIONS ARE MARKED WITH THE APPROPRIATE 
INDICATORS. YOU MAY WISH TO CONSIDER AUTHORIZING YOUR 
EMBASSY IN WASHINGTON TO INITIATE DISCUSSIONS WITH APPRO- 
PRIATE U.S. OFFICIALS TO DETERMINE WHETHER FURTHER OR 
MORE SPECIFIC ARRANGEMENTS ARE NECESSARY. END QUOTE. 

2. WE SEE NO REASON TO CLASSIFY THIS EXCHANGE OF 
CORRESPONDENCE WITH BRIMELOW AND SUGGEST THAT YOU DE- 
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CLASSIFY REFTEL, CHECKING WITH BRIMELO'IF NECESSARY. 

MOREOVER, IT MIGHT BE USEEUL IN CONTEXT OF FUTURE 
CONGRESSIONAL HEARINGS ON CLASSIEICATION LEGISLATION TO 
BE ABLE TO DOCUMENT EOREIGN GOVERNMENT CONCERN BY PROVID- 
ING A COPY OP BRIMELOW'S LETTER TO CONGRESS. PLEASE ASCER- 
TAIN WHETHER HE WOULD HAVE ANY OBJECTION TO SUCH USE OP 
HIS COMMUNICATION. INGERSOLL 
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